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secured by interests in retail shopping cen-
ters, are transferred to Trust 6 and used to
issue bonds that have different maturities
(within the meaning of §301.7701(i)-1(e)) and
that bear a relationship (within the meaning
of §301.7701(i)-1(f)) to the loans secured by in-
terests in retail shopping centers and the
loan to Partnership L.

(iv) For purposes of determining whether
Trust 6 is a taxable mortgage pool, the Com-
missioner can treat the $10,000,000 loan to
Partnership L as consisting of a $9,375,000 ob-
ligation secured by interests in real property
and a $625,000 obligation secured by interests
in personal property. Under §301.7701(i)—
1(d)(3)({i)(A), the notes secured by single
family homes are treated as $7,500,000 of in-
terests in real property. Under §301.7701(i)-
1(A)B)()(A), $7,500,000 of interests in real
property are sufficient to treat a $9,375,000
obligation as principally secured by an inter-
est in real property ($7,500,000 equals 80 per-
cent of $9,375,000).

[T.D. 8610, 60 FR 40088, Aug. 7, 1995; 60 FR
49754, Sept. 27, 1995]

§301.7701(i1)-2 Special rules for por-
tions of entities.

(a) Portion defined. Except as provided
in paragraph (b) of this section and
§301.7701(i)-1, a portion of an entity in-
cludes all assets that support one or
more of the same issues of debt obliga-
tions. For this purpose, an asset sup-
ports a debt obligation if, under the
terms of the debt obligation (or under-
lying arrangement), the timing and
amount of payments on the debt obli-
gation are in large part determined, ei-
ther directly or indirectly, by the tim-
ing and amount of payments or pro-
jected payments on the asset or a
group of assets that includes the asset.
Indirect payment arrangements in-
clude, for example, a swap or other
hedge, or arrangements where the tim-
ing and amount of payments on the
debt obligations are determined by ref-
erence to a group of assets (or an index
or other type of model) that has an ex-
pected payment experience similar to
that of the assets. For purposes of this
paragraph, the term payments includes
all proceeds and receipts from an asset.

(b) Certain assets and rights to assets
disregarded—(1) Credit enhancement as-
sets. An asset that qualifies as a credit
enhancement contract (as defined in
§301.7701(i)-1(c)(4)(i1)) is not included in
a portion as a separate asset, but is
treated as part of the assets in the por-
tion to which it vrelates under
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§301.7701(i)-1(c)(4)(i). An asset that does
not qualify as a credit enhancement
contract (as defined in §301.7701(i)-
1(c)(4)(ii)), but that nevertheless serves
the same function as a credit enhance-
ment contract, is not included in a por-
tion as a separate asset or otherwise.

(2) Assets unlikely to service obligations.
A portion does not include assets that
are unlikely to produce any significant
cash flows for the holders of the debt
obligations. This paragraph applies
even if the holders of the debt obliga-
tions are legally entitled to cash flows
from the assets. Thus, for example,
even if the sale of a building would
cause a series of debt obligations to be
redeemed, the building is not included
in a portion if it is not likely to be
sold.

(3) Recourse. An asset is not included
in a portion solely because the holders
of the debt obligations have recourse to
the holder of that asset.

(c) Portion as obligor—(1) In general.
For purposes of section 7701(i)(2)(A)(i),
a portion of an entity is treated as the
obligor of all debt obligations sup-
ported by the assets in that portion.

(2) Example. The following example il-
lustrates the principles of this section:

Example. ) Corporation Z owns
$1,000,000,000 in assets including an office
complex and $90,000,000 of real estate mort-
gages.

(ii) On November 30, 1998, Corporation Z
issues eight classes of bonds, Class A through
Class H. Each class is secured by a separate
letter of credit and by a lien on the office
complex. One group of the real estate mort-
gages supports Class A through Class D, an-
other group supports Class E through Class
G, and a third group supports Class H. It is
anticipated that the cash flows from each
group of mortgages will service its related
bonds.

(iii) Each of the following constitutes a
separate portion of Corporation Z: the group
of mortgages supporting Class A through
Class D; the group of mortgages supporting
Class E through Class G; and the group of
mortgages supporting Class H. No other
asset is included in any of the three portions
notwithstanding the lien of the bonds on the
office complex and the fact that Corporation
Z is the issuer of the bonds. The letters of
credit are treated as incidents of the mort-
gages to which they relate.

(iv) For purposes of section 7701(i)(2)(A)(ii),
each portion described above is treated as

741



§301.7701()-3

the obligor of the bonds of that portion, not-
withstanding the fact that Corporation Z is
the legal obligor with respect to the bonds.

[T.D. 8610, 60 FR 40091, Aug. 7, 1995]

§301.7701(i)-3 Effective dates and du-
ration of taxable mortgage pool
classification.

(a) Effective dates. Except as other-
wise provided, the regulations under
section 7701(i) are effective and applica-
ble September 6, 1995.

(b) Entities in existence on December 31,
1991—(1) In general. For transitional
rules concerning the application of sec-
tion 7701(i) to entities in existence on
December 31, 1991, see section 675(c) of
the Tax Reform Act of 1986.

(2) Special rule for certain transfers. A
transfer made to an entity on or after
September 6, 1995, is a substantial
transfer for purposes of section 675(c)(2)
of the Tax Reform Act of 1986 only if—

(i) The transfer is significant in
amount; and

(ii) The transfer is connected to the
entity’s issuance of related debt obliga-
tions (as defined in paragraph (b)(3) of
this section) that have different matu-
rities (within the meaning of §301.7701-
1(e)).

(3) Related debt obligation. A related
debt obligation is a debt obligation
whose payments bear a relationship
(within the meaning of §301.7701-1(f)) to
payments on debt obligations that the
entity holds as assets.

(4) Example. The following example il-
lustrates the principles of this para-
graph (b):

Example. On December 31, 1991, Partnership
Q holds a pool of real estate mortgages that
it acquired through retail sales of single
family homes. Partnership Q raises
$10,000,000 on October 25, 1996, by using this
pool to issue related debt obligations with
multiple maturities. The transfer of the
$10,000,000 to Partnership Q is a substantial
transfer (within the meaning of §301.7701(i)-
3(b)(2)).

(c) Duration of taxable mortgage pool
classification—(1) Commencement and du-
ration. An entity is classified as a tax-
able mortgage pool on the first testing
day that it meets the definition of a
taxable mortgage pool. Once an entity
is classified as a taxable mortgage
pool, that classification continues
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through the day the entity retires its
last related debt obligation.

(2) Testing day defined. A testing day
is any day on or after September 6,
1995, on which an entity issues a re-
lated debt obligation (as defined in
paragraph (b)(3) of this section) that is
significant in amount.

[T.D. 8610, 60 FR 40092, Aug. 7, 1995]

§301.7701(1)-4 Special rules for certain
entities.

(a) States and municipalities—(1) In
general. Regardless of whether an enti-
ty satisfies any of the requirements of
section 7701(1)(2)(A), an entity is not
classified as a taxable mortgage pool
if—

(i) The entity is a State, territory, a
possession of the United States, the
District of Columbia, or any political
subdivision thereof (within the mean-
ing of §1.103-1(b) of this chapter), or is
empowered to issue obligations on be-
half of one of the foregoing;

(ii) The entity issues the debt obliga-
tions in the performance of a govern-
mental purpose; and

(iii) The entity holds the remaining
interests in all assets that support
those debt obligations until the debt
obligations issued by the entity are re-
tired.

(2) Governmental purpose. The term
governmental purpose means an essen-
tial governmental function within the
meaning of section 115. A governmental
purpose does not include the mere
packaging of debt obligations for re-
sale on the secondary market even if
any profits from the sale are used in
the performance of an essential govern-
mental function.

(3) Determinations by the Commissioner.
If an entity is not described in para-
graph (a)(1) of this section, but has a
similar purpose, then the Commis-
sioner may determine that the entity
is not classified as a taxable mortgage
pool.

(b) REITs. [Reserved]

(c) Subchapter S corporations—(1) In
general. An entity that is classified as a
taxable mortgage pool may not elect to
be an S corporation under section
1362(a) or maintain S corporation sta-
tus.
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